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qj{®ftrqVwftv-wig& nMr qlq4qt?rT{€tq§!vqr+qr#vftwlMn 4tqvTtTw©wr
qfBnft6twfF© Wfmlq{tWTqqH WIg ql HqcrTe,+Tnt%Q§qTtqT bHsa ©HqRT {1

AnY person ag#eved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in Me
following way.

VFR vtVR Tr !qltwr grtqq:-

Revision application to Government of India:

(1) #fm©W€qQr© gfidwM,r9948ura©m#ixvw w vm#+@Tt{qjtngrTTTa
VI- wriT b y=m v.Iq # #mta !qftwr qriEq ggftq tIf%, wta vt©n, f& Mrw, agn ftVFt,
qbftffRv, :ftqTfBr vm, +W€qFf, q{fhdt: rrooor#r$tvTfrqTf® ,-

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit -Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament StreQl:, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Secdon-
35 ibid

(q) vfinv#T§Tf+#nq#+v4tTdT§rfqqn @R & mt warn qr©qqNlgT+ + Tr fM
WTmn+qwtwvFIE+n©+vriguvnt +, n Mt WTKIHvrwTn+q@%f%dt6rWTt +
nf##tWRRIE+ftmV#tvfbn%fttm98'l

In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course.
of processing of the goods in a warehouse or in storage whether in a factory or in a
warehouse.

(v) vm % 4T§tf&M ITV Vi Bw t fhIffta vm qt vr vm %fqfhiM +
awaqrvvhftBag'+rq++frvnah@@ fbaqyvrvi%+fWi7 81
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in case of rebate of dUty of excise on goods exported to any country or territory
outside India of on excisable' material used in the manufacture of the goods which are

exported to any country dr territory outside India.

(Tr) vfl eRV vr !Tmif${R+r WHa+VT@ (+nv w yznq#)fhlfvfbn vw vm 611

In case Of goods .,'bkF3orted outside India export to Nepal or Bhutan, without
payment of duty.

(Er) +fhr®nqq#t@n©qr© bEwaTT#fRvqt VIa%ftavFq#tV{$ aRqiniT =hgv
gTn q+ fhm % !urfBq'.wjq Bnfl@ % ua nfU qt vqq qt vr m + fM gIf&fhni (+ 2) 1998
'Tn l09 ©nfBWfbq „q8.

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed bY the Commissioner (Appeals) on or after, the date appointed under
Sec. 109 of the Finance (No.2) Act, 1998.

(2i bfb WITH qM (wftq) fMqTq6ft, 2001 +fhFT 9 + atMiT fRfqf% WT +eqr qR-8 + a
VM +, tfq7 Wtg % vft gay 9fB7 ftqbr + dtq.Tr€ Ri +nd<ud-@TjqT qj BMd qt9i # a-a

=m B’ Rm aRT Hdv %fT .qTTT VTf§II M eT=r gmT i vr !@r qftf + data Tra 35-q +
Wftv=fF+!qdTq%qa%vr%ft©B-6vrRm#vtt$R®#qT®t

The above a$plicadon. shall be made in dupb(.'ate in Form No. EA_8 as specified
under Rulep 9 of Central .Excise (Appeals) Rules, 200 1 within 3 mondls from the date
on which the Qrder. sought to be appealed against is communicated and shall be

accompalued bY two copies each of the OIO and Order-In-Appeal. It should also be
accompanied bY_ q CQPY -of -TR-6 Cha11an evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

t3J Rmn wqmi'WTqd gMT Imf:n TIU sgt Tr M%gOat @a200/-©VUVRm#
VTR;tTqddvww Tq TMt@r€r§drooo/-#MT%TmT#qTql

The reviFiah;Appl+@on shall be accompanied by a fee of Rs.200/- where dIe
amount' lnvolvQ-cl Ig.Rypq% O.ne Lac or less and Rs. 1,000/- where the amount involved
is more than !{upe,Qq Q@'lhc.

thT RBI qi+r. wnq qE@;V#tqTqtqq4q' Nl lqliB qtul iT yR arQ,t*
Appeal to Custom j. %ci$9;-$ Service Tax Appellate Tribunal.

(1) :r'€hf WITH: gM #f$fa qq, 1944 # gITtr 35 a/35_X + +,Tfd,_

Under se9ti_on. PDB'/._ 35E of CEA> 1944 an appeal aes to :_

(2) 3nf+f©aqW€t'Tarq HW##@rqr8 MR, VW+qrq+t©TTqFq). kr#[
minT gM q+ 9717S VW,eNTl%6Wr (fRaz) #t qitfT hfhr ©fBqr, qBVqRR + 2;la qTHT2

gHgt yyy, qWV£®iTHIT,_qd-1<ldl<-3800041

( C E S TJ!pIIIIILIF) t h;t 1)1pIi:g;iQ1 +: =1::1 io f £uJl:o::L : ) A::::v:a : :: :I:rT TJ::: eun=j= =!
380004' in cq$ -g:q$Pqqlg-glper than as mentioned above para.

The appeal to the App9llate Tribunal shall be filed in quadrupHcate h form EA-
3 as prescdb-eii-iniiidf -:Rtlld' 6 of Central Excise(Appeal) Rules, 2001 and sha be

ac'x”=lpa=lied:'agai=1 st'l(ond ','b'hich at least sh„IId b, a,,,mpH,i,d by a f,, .f
Rs' l’OOO/–, E!!?PP.gT/-i Wd.Fs.10,000/- where amount of duty / penalty / demand /
refund is uptQ 5 }ac:, p=_ bay!.to 50 Lac and above 50 Lac respgcively & 'the form- if
crosse(} bank’ 'elfaft-:ili ;f£Voiu of Asstt' Regstar of a branch of any nominate pubHc
sector bank of the-play where the bench of any nominate public sector bank of ale
place where thF.bench .o:f .i:he Tribunal is situated.

DI



(3) qR xv wrtqT # # ®-'gfiqff %r mrlet 6-Tm % a va% qd qtxqT + Rv =nv vr vIRfR \u{ql
br & fM vm mfjqq##qq:# {Ti sq ft fq fhm qa qpf + arq+ + fRy VqTt§qh;aq)djg

qnnfw6wr +R$£®TFit5ih w%H#rq§©rjq+fiTW vnr el

In case of the 'otdef -covers a number of order-in-Original, fee for each O.1.C).

should be paid in the 'af9fesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribuaal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. I lacs fee of Rs.IOO/- for each.

(4) @nvq qr@ gWR r970 vqr tRi\fua qT gHgt -1 + +air ftafftv Mtr grin 3n
©itqq vr w-wt% VqTf+qft fbkm Wf&qT+ + aifjqr + + whr =gT in yfhR: v 6.50 qt vr @rqrqq
qp3ftwwn€mTqTf# !

One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-1 item of the court fee Act, 1975 as amended.

(5) §qqtr+df&vmq+FqtfhFwr WtqT+fhMt qt gH vfl tvmwqfqafiwvm8qt dm
w, h#kInqr€q qrvRqq8qm wftdhrqmTfT€wr (qmtfqf#) fbI'r, 1982 +fRfj€{1

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) +hiT wv, bin WITH gMT+ +VT@ wftdm qnTf$qwr (fBez) q+vft wftqt + xix+
+ q&Nh (Demand) q+ + '(Penalty) HT 10% $ qH qm HfRRTf el 6Tqtf%, q©qeT # WT

10 M @N el (S6etion', 35' F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act; 1994)

Whl nw qrv$:3ht'tqTqt % state, qnfq@ {nT q&r =Ft xh (Duty Demanded) {

( 1) dg (se,tion):. i ID % aw fi8fftv nRr;

(2) f%!tv©a mahfgz4tufPw;
(3) #{#-hRt Rda qfwNi6%a67 h iTf#1

%lf wn' dfid wWf VBa if gm#qgm+vwftv’af©v%it %fRqxf gf vnfhn
Tvr el

For m appeal to. be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by be Appellate,.Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condidon for filing appeal before CE:STAT. (Section 35 C
(2A) md 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994)

Under Central Eloise and Service Tax, “Duty demanded” shdl include:

(1)

(ii)

(111)

'amoilnt determined under Section 11 D;
a}hat[ilt of erroneous Cenvat Credit taken;
all{6unt payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) 9iwtqr % vfl wfhVTf#qwr bmg -rd 'Mmm qM VT@1RqTRa8tRXht Ral VIi
QF-F bro%TmTTu#TH§Y%qH@;fRTdtT©aT®g br0% Wq=#VTTma81

In view of abovd1 ,an appeal against this order shall Be before the Tribunal on

payment of 10% of the duty demanded where dutY or dutY and pen
or penalty, where penalty alone is in dispute.”

rlty are in dispute
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F. No. GArrl/CUivi/S'l'P/4916/2023-Appeal

ORDER- XW-APPEAL

The present appeal has been filed by M/s. Rohan Labour

Service9 38/Bp Dhanpaleshwar Society, Nr. Vinzon Rly. Crossing

Vatva, Ahmedabad-382445 (hereinafter referred to as the

“trppettarLt’i against Order-in-Original No . 222/C(3ST/ Al)ad

south/DC/PMT/2022-23 dated 24.03.2023 (hereinafter referred to

as “the impugned order”) passed by the Deputy Cornrnissioner,

Central GST, Division V, Ahmedabad South (hereinafter referred to

as “the a(iju(iicattng authority’i.

2. Briefly stated, the facts of the case are that the Appellant were

holding Service Tax Registration No. AXHPG6178PSE001. On

scrutiny of the data received from the Central Board of Direct Taxes

(CBDT), it was noticed that the appellant had substantial service

income; however they did not pay service tax thereon. On the basis

of the data reeeived from Income tax department. for the F. Y. 2015-

16 income earned by the appellant in the said period is as under:

Sr Period

(F.Y.)No

1 20 15-16

Income Service

earned in Rs payable

12,97, 13989,45,788

2. 1 Subsequently, the appellant were issued Show Cause Notice

No. Div.-V/TPD/SWAT/2C) 15- 16 dated 16.04.2021 wherein:

a) Demand and recover an amount of Rs. 12,97,139/- under

proviso to Sub Section (1) of Section 73 of the Act along with
interest under section 75 of the Finance Act 1994 (hereinafter

referred to as 'the Acf ) .

b) impose penalty under the provisions of Section 70, 77 mld 78
of the Act

SL

..
Jf
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F.No.GAPPL/COM/STP/4916/2023-Appeal

2.2 The Show Cause Notice was adjudicated ex-parte vide the

impugned order by the adjudicating authority wherein:

a) The demand of service tax amounting to Rs. 12,97,139/- was

confirmed under section 73(1) of the Act by invoking extended

period along with interest under section 75 of the Act.

b) Penalty amounting to Rs. 10,000/- was imposed under section

77 of the Act.

C) Penalty amounting to Rs. 12,97,139/- was imposed under 78

of the Act.

d) Penalty amounting to Rs. 40,000/- (Rs. 20,000/- each half

yearly returns) was imposed under section 70 read with Rule

7C of the Service Tax Rules, 1994.

3. Being aggrieved with the impugned order passed by the

adjudicating authority, the appellant have preferred the present

appeal, inter alia, on the following grounds:-

> That the appellant are engaged in providing Labour Service.

> That the appellant contends that the Order-In-Original (OIO)

confirming duty lacks legality as they were unaware of the

proceedings and didn't provide a personal hearing.

> That they arg)le that the demand for service tax is

unsustainable due to unclear grounds in the notice and lack of

evidence supporting the tax liability.

> That the appellant asserts reliance on various judwents,
emphasizing that their registration with the Service Tax

department and proper filing of returns negate anY

suppression of facts.
ISa,WI WI.
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f ,iga, LiAr r-L/ LUIgI/ o , P/ ',Bio/2tJz$-Appeal

> That they challenge the classification of service and shift the

liability to the service recipient for manpower services.

> That the appellant disputes the extended period for tax

demand, citing time-barred notices.

> Additionally, they contest proposed penalties, arming no

deliberate suppression of facts and emphasizing the absence of

mens rea.

> The appellant concludes that the OIO should be set aside

based on substantial merit and time bar considerations.

> The appellant have submitted during filing of Appeal

Memorandum following documents (1) copy of 26AS Form

(TDS Certificate), (2) copy of Income Tax Returns for the F. Y.

2014-15.

4. Personal hearing in the case was held on 09.01.2024. Shri

Naimesh K. C)za, Advocate appeared on behalf of the appellant for

personal hearing and reiterated the written submission.

5, 1 have carefully gone through the facts of the case, grounds of

appeal, submissions made in the Appeal Memorandum and

documents available on record. The issue to be decided in the

present appeal is whether the impugned order passed by the

adjudicating authority, confirming the demand of service tax against

the Appellant along with interest and penalty, in the facts and

circumstance of the case, is legal and proper or otherwise. The

demand pertains to the period F.Y. 2015-16.

6. 1 find that the following issues are required to be decided by

me (1) whether the activity carried out by the appellant falls under

the taxable category or otherwise in terms of the provision of Act, (2)

whether the Service Tax has been correctly demanded, (3) whether

the contention of the appellant that the services provided by them

asaIR
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e F.No. GAPPL/COM/STP/4916/2023-Appeal

are exempted as the liability of payment of service tax shifted to the

service recipient for manpower services as per Notification No.

25/2012 dated 20.06.2012 is sustainable or not.

7. 1 find that in the SCN in question, the demand has been raised

for the period F.Y. 2015-16 based on the Income Tax Returns filed

by the appellant.

7. As regard_, the contention of the appellant that the impugned

order was issued without conducting personal hearing i.e. ex-.parte.

8. 1 also find that the appellant submitted various documents in

support of their claim for exemption from service tax, which was not

produced by them before the adjudicating authority and first time

submitted at appeal stage. In this regard, I am of the considered view

that the appellant cannot seek to establish their eligibility for

exemption at the appellate stage by bypassing the adjudicating

authority. They should have submitted the relevant records and

documents before the adjudicating authority, who is best placed to

verify the authenticity of the documents as well as their eligibility for

exemption.

9. Considering the facts of the case as discussed hereinabove and

in the interest of ju_sti(.'ep 1 am of thR considered view that the case is

required to be remanded back to the adjudicating authority to
examine the case on merits and also to consider the clairn of the

appellmrt for exemption from the service Lax. The appellant is

directed to submit all the records and documents in support of their

claim for exemption from the service tax before the adjudlcatlng

authority. The adjudicating authority shall after considering the

records and documents submitted by the ap-pellant decide the case

afresh by following the principles of natural justice.

10. In view of the above discussion, i remand the matter back to

the adjU.dicating authority to reconsider the issue a fresh and pass a

speaking order after following the principles of na .stice
;E£YPll
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11. wRvqafgraqd€tq{wnv©rfhranwanaft%+tMvrm§l

The appeal filed by the Appellant stands disposed of in above

terms.

&TW (GrOw)

Date : go.01.2024

Attes' Si

(
&RM(ifi=)

a.d. Ta.a,

BY RPAD/ SPBBD POST

M/s. Rohan Labour Service,
38/B, Dhanpaleshwar Society,
Nr. Vinzon RDr. Crossing Vatva9
Aslali, Ahmedabad – 382 445.

To

C©py to :

The Principal Chief Commissioner, Central GST, Ahrnedaba(i1.

2.

3

Zone.

The Principal 'Commissioner Central GST, Ahmedabad South

The DeputY Commissioner, CGST, Division IV, Ahmedabad
South

The DeputY/ Assistant Commissioner (Ria) , Ahmedabad South

The Asstt. Commissioner (HQ System) Central GST9

Jlmedabad South (for uploading the OIA) .
Guard File.

P. A. File
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